


Section 16600 of California’s Business and
Professions Code. That Section reads, in pertinent
part, “except as provided in this chapter, every
contract by which anyone is restrained from
engaging in a lawful profession, trade, or business
of any kind is to that extent void.” Other sections
of the broader law sanction noncompete covenants
only where they are ancillary to the sale or
dissolution of corporations, partnerships, and
limited liability corporations.

covenant was an unenforceable restraint of
trade because it “restricted Edwards from
performing work for Anderson’s Los Angeles
clients and therefore restricted his ability to
practice his accounting profession.”

This decision was not a surprise. Recent lower
appellate decisions had refused to enforce such
covenants and had begun to strike back at
employers that demanded them. Nevertheless,
the decision is significant for at least two

reasons. First, it foreclosed the last and best
legal argument that partial or temporary
noncompete covenants should at times be
enforced. Second, the Court’s obvious disdain
of prophylactic contractual restraints challenges
the continued effectiveness of the ancillary
contractual clauses intended to increase the
chances that these covenants are enforced.

Anderson asserted that the relevant statutory
provision should
be interpreted to
void total bans on
competition while
permitting limited
restrictions
necessary to
protect proprietary
information and
customer
relationships.
Because
Anderson’s
noncompete was
limited as to time
and geography,
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firm. Anderson cited

several federal
court decisions that
interpreted
California law in a
similar manner.
The Supreme
Court agreed that
Anderson’s
noncompete covenant was limited and that the
Ninth Circuit had construed the relevant statute to
allow reasonable and narrow restraints on
competition. However, neither fact persuaded the
Court to uphold Anderson’s covenant.

Is There Still a Place for Broad Noncompete
Covenants in California?

Noncompete covenants are intended to define a
business’ confidential or proprietary
information, prevent or limit competition where
necessary to protect such information from
misuse, and increase legal leverage over those
who might unfairly compete. These are
significant objectives that should not quickly be
abandoned without first examining whether
there are ways to preserve these covenants after
Edwards.

Cleverly Redraft the Covenant

After Edwardss it is settled that businesses may
not contractually secure more protection
against competitive use of confidential
information in California than the protection
already provided by other statutes, such as the
Uniform Trade Secrets Act. This holding
leaves no room to draft an enforceable
noncompete covenant that retains the
traditionally broad proscription against
competition.

BBNW specializes in resolving disputes
involving employment, construction, real
estate, and trade secrets/unfair
competition and counsels clients on
employment and real estate law, sales
and leasing, finance, workouts,
restructurings and foreclosures.

The Court found that the statute unambiguously Purchase the Right to Enforce the Covenant

prohibited any contractual restraint on competition
that was not ancillary to the sale of a business. The
Court agreed with previous lower court decisions
that found the statute was intended to insure “that
every citizen shall retain the right to pursue any
lawful employment and enterprise of their choice.”
The Court concluded that Anderson’s restrictive
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By statute, broad noncompete covenants are
permitted in connection with the sale of certain
business interests. Such covenants are
considered to be a fair exchange for the sale of
good will, the value of which could be
undermined by subsequent competition. By
analogy to a common set of circumstances,



could not a business specifically purchase an
enforceable noncompete covenant from an
employee in order to maintain the continued
benefits of the employee’s prior work for the
business? Despite some similarity between the two
situations, the answer is no.

The Edwards decision construed the relevant
statutory scheme in a way that negates the ability
of a business to purchase freedom from
competition. After Edwards the only exception to
the statute’s absolute ban of noncompete
covenants is one limited to prevent the misuse of
information otherwise statutorily protected as
trade secrets.

From a larger perspective, the statutory
prohibition of noncompete covenants furthers a
fundamental public policy of unrestrained
competition. This policy is thought to benefit the
larger marketplace and cannot be avoided by
private agreement absent express statutory
authority.

Change the Rules

Another potential means of avoiding the
problematic California ban on noncompete
covenants is to specify a more favorable body of
law to govern the covenant’s enforceability. This
would require including a choice of law provision
in the document that contains the noncompete
covenant.

Contracting parties are not completely free to
choose the governing law. Where a former
employee subsequently challenges the choice of
law, the court determines which body of law to
apply to the dispute. Although the court must give
some deference to the parties’ choice of law,
established limitations on the parties’ right to
choose the governing law would very likely cause
a court in California to invalidate a choice of
foreign law. These limitations permit a California
court to select California law when the underlying
dispute has any connection to California such as
where the defendant to be restrained resides in, is
based in, or performs work in California. Indeed,
one reported appellate decision invalidated a
covenant entered into in another state by a non-
California resident because that person was going
to telecommute for a California business.

Change the Battleground

A business could try to avoid California courts

and their predisposition to apply adverse
California law by specifying that all lawsuits must
be brought elsewhere. As with selecting the
governing law, parties are not completely free to
choose where they litigate their disputes. The
chosen forum must be
reasonable taking into
account its connection
with the dispute and the
hardship to the defendant
in litigating at that
forum.

When faced with a
lawsuit in a foreign
forum, a savvy
defendant could sue the
former employer in
California seeking a
declaration that the
forum selection clause
and restrictive covenant
are unenforceable. The
exercise of comity
between sister
jurisdictions would
discourage either court
from attempting to
enjoin the other from
proceeding. Therefore,
the parties would be
involved in fast tracked litigation in two forums,
with each party pushing for a quick ruling in their
chosen forum.

Avoid the Court System

Charles Bland is a 30 year
attorney and founding partner of
Backus, Bland, Navarro &
Weber LLP, where he counsels
businesses on employment
matters, and represents them in
litigation and arbitration.

Another approach to preserving the value of
noncompete covenants is to buttress a choice of
law provision with a provision requiring that
disputes regarding the covenants

must be decided in binding arbitration held
outside of California. Unlike judges, arbitrators
have substantial discretion in selecting and
applying the applicable substantive law. An out-
of-state arbitrator unfamiliar with California law
may be more easily convinced to enforce a choice
of law provision that results in the enforcement of
the covenant. The arbitrator’s decision is not self-
executing and must be converted into a judgment
by a court which can refuse to do so under very
limited circumstances. Fortunately for businesses
seeking to enforce a favorable arbitration result,
California courts are reluctant to void an
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arbitrator’s ruling for errors of fact or law.

While this approach appears promising, there is
substantial uncertainty whether or not California
courts would allow the dispute to be arbitrated in
the first place. Pre-dispute binding arbitration
agreements between employer and employee are
closely examined by California courts for any sign
of unfairness to the employee or overreach by the
employer. The contractual doctrine of
unconscionability has been a ready means for
blocking obvious attempts to circumvent
enforcement of statutory policy by means of
arbitration. At the very least, such an arbitration
agreement would have to be carefully crafted to
achieve the maximum balance between the parties’
conflicting interests. The mere selection of foreign
law could disrupt this balance and cause a
California court to refuse to compel resolution by
arbitration.

Maintain the Status Quo

Some businesses may consider it useful to continue
utilizing noncompete covenants even though they
have no intention of enforcing them. This is
understandable. Jettisoning these covenants can
feel like a capitulation to harmful competition and
continuing with these covenants might dissuade
some employees from competing. Businesses
should adopt this approach with caution. Because
there is no longer reasonable doubt about the
enforceability of broad noncompete covenants,
continuing to use such covenants may be construed
as an unfair business practice, actionable under
Section 17200 of the California Business and
Professions Code.

Section 17200 has been a bane of employers for
some time, in part because of its amorphous scope.
This Section has been construed to prohibit any
business practice that is illegal or unfair. It is
therefore not surprising that a lower appellate court
held that terminating an employee for refusing to
sign an unenforceable covenant violated this
Section. Extending this decision, it could
reasonably be argued that a business violates
Section 17200 by having its employees sign
unenforceable noncompete covenants that might
persuade some employees not to exercise their
statutory right to compete. A violation could also
be premised on evidence that businesses that use
these covenants obtain an unjust competitive
advantage over businesses that do not use them.
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Final Suggestions

After Edwards, businesses with employees
in California can still contractually seek to
prevent certain types of competition by
former employees. The Uniform Trade
Secrets Act prohibits misuse of information
and materials that satisfy its definition of
trade secrets. Having employees sign
covenants not to misuse this material should
not conflict with the Edwards holding. Keep
in mind that the UTSA definition of trade
secrets is likely to be narrower than the
definition of confidential or proprietary
information contained in typical noncompete
covenants.

Fortunately, pre-existing statutory and
common law limitations on competition
were not impacted by the Edwards decision
and remain valuable tools to prevent and
remedy misconduct. These include
prohibitions against intentional interference
with prospective economic advantage,
intentional interference with contract, breach
of an employee’s duty of loyalty, breach of
fiduciary duty, and misuse of an employer’s
property. Employee agreements have not
historically referenced these limitations.
Businesses should certainly consider
modifying their agreements to do so and
require employees to acknowledge that they
will abide by these restrictions.

Businesses that cease using standard form,
broad noncompete covenants should also
consider attempting to convince their
competitors to do likewise. These efforts
can begin non-confrontationally at the
counsel-to-counsel level. The more radical
and difficult decision is whether to ask a
court to invalidate your competitors’
covenants in order to level the playing field.

Regardless of the contractual revisions a
business makes in response to Edwards, the
inescapable fact is that the business
community has lost a comforting and
valuable tool - the contractual ability to
prohibit competition by former employees.
At a fundamental level, successfully
adapting to this change will require shifting
emphasis from preventing competition to
competing better. &



